the 1972 Liability Convention 9 and the 1975 Registration Convention10 -were to enjoy widespread, almost universal adherence, especially (in particular with reference to the Registration Convention with its considerably lower overall number of States Parties) where it concerned those States active in or with regard to outer space.
A number of authors also considered the 1963 Partial Test Ban Treaty! 1 to be part of this core corpus juris spatialis, even though the treaty did not only concern the area of outer space but also the Earth's atmosphere and the oceans. Moreover, though enjoying ratification by a large group of nations, soon key States becoming threshold or near-nuclear powers turned out to not be amongst those nations raising major concerns regarding relevance and status of the legal regime as such. Meanwhile the development of a new, Comprehensive Test Ban Treatyl2 has caused the legal situation to become even more complicated in this context, so these treaties will not be further taken into consideration.
In any event, the last truly multilateral treaty to arise out of United Nationslevel negotiations and UNCOPUOS, the 1979 Moon Agreement l3 , turned our to fail precisely to achieve any measure of ratification by major space-faring States, causing most of the non-space-faring States at the time to also not bother with ratification. Whilst the number of ratifications over the last years has gone up slightly, it still remains at only 13 thirteen to this day -and none of the ratifYing States could be called a major space power.
14 As a consequence of the lack of further probabilities, presumed apparent from the failure of the Moon Agreement, that the international community would ever be able to arrive at another treaty on outer space enjoying widespread acceptance, a third era was seen to come abour, where resort was once more taken to such non-binding legal instruments as United Nations resolurions -major examples thereof being Resolutions 37/92,15 41/65,16 47/68 17 and 51/122. 18 This development has been lamented in particular by a number of authors, 19 and criticised for its non-binding character which threatened to create more confusion as to what the legal rights and obligations of relevant players were and/or should be, instead of hoped-for clarity regarding the direction the legal regime 14 of outer space was developing. Though perhaps undersrandable, even unavoidable in view of the growing number and diversity of actors and stake-holders in outer space and space activities, it was considered a major step backwards. After a 'golden era' of achieving near-global agreement on clear and binding legal regimes by means of the space treaties, apparently the best the international community could now come up with were non-binding sets of guidelines -some of them of a rather limited purport, too. A main example of the latter of course was Resolution 47/68, providing as it did rather technical guidelines for the safe handling of nuclear power sources in space adventures.
It is in this context in particular, that concepts such as 'customary internationallaw' (as a means for interpreting per se non-binding documents in such a manner that they would after all contain some legally binding rules) and 'soft law' (as a status perceived to be in between legal rules which need to be obeyed and non-legal rules which legally speaking can be disregarded) became heavily discussed, almost as an effort to fill the gaps left by the inability to agree on a world-wide scale on further treary regimes.
Also the present book contains several contributions undertaking analyses of these phenomena,2o which is why the present contribution has chosen another angle of approach. This chapter namely takes a step back, almost outside of the realm of law itself, in order to take a fresh look at those debates on whether 'soft law' exists and, if so what it is -and then of course come back to the main question posed here as to whether it would be a useful or on the contrary counterproductive notion from the perspective of furthering the cause of space law.
II. The characteristics of 'law' and '(international) space law'
Whenever the role of 'soft law' is discussed in the context of space activities, it is usually the public international body of space law which is addressed, at heart still part of the larger body of public international law. role of intergovernmental cooperation in outer space and the increasing privatisation of space activities, 'internal' institutional arrangements respectively domestic private law may continuously gain in importance.
Yet, those more novel legal 'systems' are still fundamentally contingent upon the public corpus juris spatialis internationalis, most notably through such concepts as State responsibility,21 State liability for damage caused by space objects,22 and jurisdiction over space objects specifically through their registration by one State or another. 23 In other words: States are still, certainly in legal terms, the key factors in space law. This also continues to justify addressing the issue of soft law in such a public international law-context in particular.
Public international law in its turn is of course part of the comprehensive body of all law, and here it should be noted that 'law' usually is considered a social construct, one social tool among others for helping to hold a society of humans together in a meaningful manner. It distinguishes itself from other such social constructs -ranging from religion to currency, from social and political norms to a common (sense of) history -by its formality and consequent relative precision and objectivity, incorporating its own system for adaptation and change of itself, and working through concepts that in principle everyone within such a society is subjected to, that normally most within that society subscribe to for the major part and that can, in one way or another, be enforced against those that may not wish to be subjected or subscribe to it at a certain point in time -in short: 'hard' law. This is probably also why lawyers, including space lawyers, with a view to confident argumentation in first instance tend to attach greatest value to clearly phrased and written rules of law, and might often not be very sympathetic to the possibility of the existence of 'grey' areas where it would be rather uncertain whether such rules are binding or not, where the legal value would not simply be '0' or' l' but might well be vacillating somewhere in between.
Within this general conception of 'law' as a social construct public internationallaw, including space law, concerns a body of law which distinguishes itself from other bodies of law through a number of features elsewhere discussed in much more precision and legal detail, but essentially amounting to the following.
Firstly, in line with the public character already noted briefly, public internationallaw is a body oflaw dealing with issues involving various States. Traditionally, States even were the only subjects of public international law, but especially since World War II in many cases international intergovernmental organisations, companies and individual persons also acquired a measure of legal personality in the international field. Still, and in spite of the fact that this may not always be representative of political or economic reality, this concerns generally limited manifestations of international legal personality; States remain the only internationallaw subjects across the whole spectrum of public international law. As a result, in many respects, the rights (and duties) of other actors in the international arena are still taken care of in legal terms through one State or another.
In space law specifically this is even more true due to the military and strategic considerations almost always prominently present in the context of space activities, the benefits from outer space ventures which were for a long time considered to be either in that realm or in the scientific one, as well as the size of costs and risks involved in going into outer space. Those factors, at least for the first few decades, caused space activities essentially to be beyond the reach of private enterprise -and even beyond the reach of many individual nations, causing them in some cases to cooperate together through international, more or less institutional (but certainly still public) constructs such as the international satellite operators INTELSAT24 and INMARSAT,25 and the European Secondly, in many respects, general public international law has often been considered a rather rudimentary and 'immature' or embryonic legal system, causing some even to question it is truly law in the first place. The arguments supporting such statements usually focus on the general absence of a global adjudicative system (even the World Court essentially depending upon individual parties to a dispute for being entitled to exerciseiurisdiction.l 1 ) and, even more, an effective enforcement regime (the United Nations Security Council, the closest thing to an international policeman, being entitled to act with force against unwilling member States only in rather restricted circumstances, as further compromised by the political reality of superpower vetoes J2 ). Since the general rules of public internationallaw, including the United Nations Charter, are considered to be applicable also to outer space (unless under the lex specialis derogat lex generalis principle specific and different space law provisions would be pertinent) these considerations would also automatically apply to the corpus juris spatialis internationalis.J.l risdiction of the Court comprises all cases which the parties refer to it and all matters speCially provided for in the Charter of the United Nations or in treaties and conventions in force. 2. The states parties to the present Statute may at any time declare that they recognize as compulsory ipso facto and without special agreement, in relation to any other state accepting the same obligation, the jurisdiction of the Court in all legal disputes concerning: a. the interpretation of a (reaty; b. any question of international law; c. the existence of any fact which, if established, would constiture a breach of an international obligation; d. the nature or extent of the reparation to be made for the breach of an international obligation. 3. "Ihc declarations referred to above may be made unconditionally or on condition of reciprocity on the part of several or certain states, or for a certain time.' In addition, the so-called ftrum prorogatum concept allows the ICJ to entertain jurisdierion once parties are seen to have silently accepted such jurisdierion through asserting arguments on the merits of a dispute before the court. explicit and official part of space law. Thus, whenever specific space law provides for insufficiently clear or disputed legal rules, or whenever it does not provide for any legal guidance at all, reference should be had to general public international law to solve a particular issue or dispute.
.
Frans von der Dunk
More to the point, the embryonic nature of public international law means that its main subjects -the States -can still largely determine individually which part of that legal order to accept and live by. In their sovereignty, they can choose to sign and ratifY a particular treaty -or refuse to do so; treaty law of course being one of the two major recognised and accepted sources of internationallaw.
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In terms of space law specifically, the discussions regarding the terms of the Moon Agreement are quite illuminating in this regard. The major novelty of the Moon Agreement as compared to the previous space treaties developed in UNCOPUOS was its insistence on the Moon and its natural resources being 'the common heritage of mankind', 35 as presumably different from the concept of the 'province of all mankind' which the Outer Space Treaty's Article I makes reference to.
Whilst the precise terms of what the 'common heritage of mankind' in the context of lunar exploration and exploitation was to mean had yet to be worked out, with an eye to roughly parallel developments in the context of the law of the sea and the ocean floor States and legal experts alike commonly understood the concept to refer to some form of obligatory revenue-sharing and technology transfers,36 which caused most States, including all major space powers, to abstain from ratifYingY
In the light of the widespread failure to ratifY the Moon Agreement, staunch supporters of the 'common heritage of mankind' idea would then come up with arguments that, independently from the treaty text, the concept would be bind-34 See Art. 38 (I) lit a Ie] Statute; with Art. 38 as such, as Freeland, supra, at 13-15, correctly observed, widely being understood as reflecting the sources of public international law in general terms (as opposed to just for the purpose of solving a case before the IC]). ing upon all as customary law or even as jus cogens (a special concepr to be further addressed below). As far as the treaty itself was concerned, however, legal analysis clearly could and did come to only one conclusion. As much as in the context of the preceding UNCOPUOS discussions the States refusing adherence had not indicated any strong antagonism (otherwise UNCOPUOS would never have been able to arrive at an agreed draft text in the first place!), the primordial sovereign right of States to change their minds prevailed. This sovereignty, entitling them to determine for themselves which treaties to adhere to and which not, could only mean that refusing States could not in any measure consider to be bound by whatever the Moon Agreement provided above and beyond what was already in the other space treaties, general international law and had obtained the status of 'customary international law' as applicable to those States.
That brings discussion to the other major source ofinternationallaw,38 where things are somewhat more complicated. From an outside perspective 'customary international law' is not so much a source or body of law arising through a clear and formal process as characterises treaty law, but a label stuck by relevant Stares and at least a majority of international law experts on developments happening in political, economic, social and other non-legal terms. 39 Such labels are accorded on the basis of an analysis of these developments as recast in terms of 'State practice' and' opinio juris', and thus almost inevitably involve a far greater measure of insecurity -read subjectivity -than treaty law as to whether a certain legal rule exists or not. 40 Still, similarly to treaty law, States can through their own 'practice' and opinio juris essentially determine which purported rules of customary international law they choose to abide by, respecively refuse to abide by, for example by becoming 'persistent objectors'. With regard to the discussion on customary law specifically in the context of space law the developments concerning United Nations Resolution 41/65, containing the principles on remote sensing, are particularly illustrative. The Resolution, as a United Nations General Assembly resolution per se being nonbinding, had been accepted by 'consensus' -a concept meaning no United Nations member State felt sufficiently 'threatened' by its principles to express serious doubts about or objections to its text. 41 Moreover, at least in the eyes of many beholders, the de facto adherence of most relevant States to the key concepts of the resolurion -'access [by the sensed State] to C... )[primary data and processed data concerning the territory under its jurisdiction] on a non-discriminatory basis and on reasonable cost terms' and 'access to the available analysed information concerning the territory under its jurisdiction in the possession of any State participating in remote sensing activities on the same basis and terms'42 -transformed the relevant, as such non-binding, principles into customary internationallaw. 43 The present analysis will address this particular example further below.
Reverting to general public international law for the moment, only by way of the interrelated concepts ofjus cogens 44 and obligations erga omnes 45 has internationallaw been able to nibble away at the fundamental self-regulatory character of public international law as viewed from a narrowly legalistic perspective. The essential element of these concepts for the present purpose is that States which have persistently refused to ratify relevant treaties and whose State practice and opinio juris clearly go against relevant perceived rules of customary international law are also still bound to a rule once it has achieved the elevated status of a rule ofjus cogens and an obligation erga omnes. The classroom example is of course the 41 See on the concept of 'consensus' e.g. Erik Suy, Consensus, in: Bernhardt, ibid., 759-60. 42 Principle XII Principles Relating to Remote Sensing of the Earth from Outer Space. 4.3 Interestingly, by way of a side note, this then also lead to a discussion as to whether to transform the Principles into a proper treaty -as its main contents had already become binding by now anyway, and the original resistance against a treaty should consequently have disappeared -or simply leave them as is -since they were already binding anyway. apartheid-era South Atfica
-
but the threshold for a rule to reach the necessary status is very high.
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In terms of space law, though efforts have from time to time surfaced to establish such an elevated normative status for example with respect to the 'common heritage of mankind' concept or the right of remotely sensed States to control the generation and distribution of data regarding their respective territories, the absence of a large consenting majority across various groups of nations -usually seen as necessary for fulfilling the requirement of acceptance and recognition by 'the international community of States as a whole'48 -has caused such efforts to fail throughout.
Other than generally acknowledged prohibitions of such international crimes as aggression against sovereign States, genocide and racism, which also apply to outer space and space activities, space law does not know of any specific instances ofjus cogens respectively obligations erga omnes -meaning, essentially, that unless a specific State's ratification of a relevant treaty can be shown or its relevant State practice and accompanying opinio juris can be discerned, that State maintains its fundamental sovereign discretion in choosing whether to adhere or not to a specific presumed rule of space law.
Of course, the above has so far steered clear of the discussion on the specific concept of 'soft law'; it is submitted, however, that it serves as a necessary or at least helpful preliminary analysis to that particular discussion as it highlights the general tendency of space lawyers to prefer clear legal guidance by way of 'hard' law over the various legal complexities and uncertainties inherent in applying a concept such as 'soft law'. This brings us back to the general character and perceived role of law in general in the first place, before finally addressing the issue of soft law in the context of space law and space activities. 
III. The role of' law' per se in the context of space activities
Law has been referred to above as a social construct for helping a society of humans to hold together. This, it is submitted, in very general terms also constitutes the cause of space law to be furthered inter alia by the present analysis. Of course, in the context of public international law, the 'society' at issue is the international community, and as this has historically developed, the legal construct of the (sovereign) 'State' essentially worked by grouping the humans concerned together in a manner considered necessary for a feasible international legal order. Also in this context, however, the general aim and role of 'the law' is generally given shape along two alternative, sometimes even conflicting lines.
The first line is what one might call 'legal morality'. Whether such a goal is actually achieved at any given point in time may be largely a matter of perception, but the law is usually expected to mirror (at least essentially and largely) some form of 'justice' in the moral and ethical sense of the word, and perceptions of what is right respectively wrong in the society at hand. A piece oflaw that is considered fundamentally unjust by a majority of members of the relevant society is not destined for longevity.
This holds true even more for international space law as a branch of public international law in view of its self-regulatory character. In the absence of legitimacy in the eyes of most States, in particular space-faring ones, any effort to establish a new rule of space law will of necessity be stillborn, as these States will simply refuse to adhere to any treaties giving expression to such a rule and/or to behave in any manner allowing for the label of 'customary international legal obligation' to be stuck on it. The Moon Agreement's fate is the obvious space law-example thereof.
From the same perspective therefore, the whole discussion on the 'common heritage of mankind', referenced above, abounds with moral and ethical claims that the developing nations should not be deprived of any possibility to enjoy the benefits of outer space activities -notably, in this case, mineral and other resources of the Moon and other celestial bodies -merely because their technological and financial development is lagging behind that of 'more fortunate' States. 49 Application of the 'common heritage of mankind' principle was aimed 49 The same 'morality' and ethical considerations were behind the broad concept of the 'New International Economic Order' which gained prominence in the years immediately before the Moon Agreemenr started ro be drafted and was most explicitly given expression by means of at redressing those inequalities by mandatory revenue-sharing and technology transfers. Also the ultimate denial of world-wide acceptability of the concept was often dressed in moral terms. Apart from stifling any interest in trying to harvest those celestial resources (a more practical argument), it was simply considered immoral by many to force those willing to take the risks and pay the price to try and harvest celestial resources to share any possible -but certainly not guaranteedrevenues or other benefits with those who had not undertaken any effort in that direction whatsoever.
International law, including space law, has always tried to properly incorporate such considerations in more formally-legal discussions through concepts like 'equity'50 and 'ex aequo et bono '.51 Similarly, in the debate on the applicability of Resolution 41165's principles on remote sensing as legal obligations, essentially moral claims regarding the inherent right of a State to receive any information regarding its own territory acquired by other States or entities had to be balanced with the essentially moral claims that States which spent huge efforts and took large risks in developing, launching and operating remote sensing satellites could not be forced to simply share any resulting data with others who did not employ such efforts or take such risks. 52
The above also brings us'to the second line along which to achieve law's aims in terms of organising society, of what one might call 'legal practicality'. Whatever law results from the law-generating processes at issue, it should be practical at least to a certain level-meaning that it should be understandable to the subjects at issue and be not overly complicated. Even more importantly and fundamentally, however, practicality requires that the law provides for a maximum of predictability of the behaviour of the other subjects of the law -in the case of international (space) law: States, as the predominant legal actors and personali- ties grouping together actual humans -in the society at issue. Law thus has an innate tendency towards stability -in positive terms -alternatively immobility and inflexibility -in more negative terms.
Part of such predictability furthermore lies in the simple fact that 'law' embraces its own relative immobility by including specific, by nature somewhat laborious, even occasionally bureaucratic processes which ensure that law cannot be changed at a whim or otherwise instantly -otherwise, we call it 'revolution'.
Thus, most treaties, including the space law treaties, explicitly provide for their own mechanisms for changing the substance of their legal regimes. 53
The practical element in the discussions regarding the 'common heritage of mankind' and 'non-discriminatory access' to remote sensing data has already been referred to, but in those cases the practical element is at least very much intertwined with the moral one (certainly on one side of the argument). Many more legal rules, of course, are practical without further ado -there is no inherent 'justice' in driving on the right side of the road as opposed to driving on the left side (as British, Indians and some others are no doubt keen to assert), but one way or another a choice has to be made in order for traffic not to result in immediate chaos and destruction.
Also in space law a number of rules are predominantly or exclusively driven by such practicality concerns, especially as 'outer space' is becoming ever less a realm where only States can really be active. From the details of the registration parameters to be provided for purposes of the international register of space objects launched into outer space key to the involvement of the United Nations therein,54 the applicable provisions of the Registration Convention do not have much to do with 'justice' or an inherent moral superiority of the United Nations but everything with practical considerations. To quote another example, also the current regime for handling international liability resulting from space activities, focused on the concept of the 'launching State' of a space object as the State(s) fundamentally involved in the launch of a space object causing damage, was to a large extent driven by practical considerations. Notably the State whose territory and/or facility was used for the launch of the space object at issue 55 would always be easy to identify, and hence allowed for easy addressing of relevant claims of liability. Now that these considerations, in particular with a view to private operators actually in control of sarellite operations, seem to lose much of their practicality, many experts start expressing doubts about the continuing viability and workability of this system for allocating liability.
These two rationales which are basically behind all law result already in inherent tensions and, certainly in space law, the self-regulatory character allows
States by and large to strive for their own individual balance in terms of the legal regime they would feel comfortable adhering to. Whereas changed perceptions of justice, morality and ethics regularly call for adaptation of law, the law itself has in-built resistances to change as part of its practical usability: the more it takes to change existing law, the more predictable the behaviour of its subjects continues to be. At the same time, this may, in turbulent times in particular, cause the law to considerably lag behind moral and ethical developments (not to mention political, economic and social developments), sometimes even fundamentally calling into question the raison d'hre of law. Those times often are also those when efforts to bring 'soft law' to the fore are most prominent, trying This may also cause States in general to be rather careful in adhering to specific treaties, as these are more precise and leave less room for bona fide discretion in undertaking certain activities. In particular in such a rapidly developing area as space activities -in political, economic, but certainly also technological terms -States would prefer not to bind themselves at the outset to such precise systems of legal rules, being weary of the chance that unexpected consequences of such adherence might arise.
The consequently larger role of customary international law in this context -or, perhaps more accurately, the larger tendency for States confronted with a legal issue and legal experts to look for customary law in the absence of applicable treaty law -certainly contributes to the aforementioned perception of immaturity of international (space) law, but also causes the discussion on the role of 'soft law' (past, present and future) to be more prominent and less theoretical in this context.
IV. 'Soft law' and space activities: a qualified plea
Against the backdrop of the foregoing, finally, it is indeed possible to address the issue of 'soft law' in the context of space activities from a rather different angle. It may now be asserted, for example, that much of this discussion on 'soft law' concentrates on the seeming internal contradiction between 'law', which presupposes binding ('hard') rules of behaviour not subject to the own discretion of the law's subject, and 'soft', which seems to refer to political, social or moral requirements not expressed in legal terms and hence allowing for precisely such discretion in applying relevant 'rules'.
Those who do not accept the concept of 'soft law' usually argue along the lines of 'one cannot be just a little pregnant; either one is pregnant, or one is not pregnant' -meaning that either something is 'law', in which case it is binding ('hard'), or it is 'soft', in which case it may be a number of different things but certainly not 'law'.
weapons of mass destruction in outer space -but a contrario allows for using outer space as a trajectory for weapons of mass destruction as well as stationing weapons not of mass destruction, simply because neither the United States nor the USSR at the time (a) wanted to limit their own options with respect to the latter two military uses of outer space; (b) were themselves planning using outer space as a 'station' for weapons of mass destruction; or (c) would like to provide the other party with the legal freedom to start doing so.
Firstly, here, the distinction between a formal and a substantive analysis of the issue of 'soft law' needs to be taken into account -and sometimes seems lost in the argumentation. Under the former analysis, 'law' is everything encompassed in documents considered to bind a certain group of subjects (read: treaties), whereas 'non-law' is by contrast everything contained in documents considered not to be formally -legally -binding (read, for example, United Nations General Assembly resolutions).
Under the latter analysis, the measure oflegally binding force of a provision is determined by the substance of that provision. In expert discussions, this is often summarised with reference to the dichotomy between 'shall' -which clearly points to a legally binding obligation -and 'should' or 'may' -where the issue becomes considerably more complicated. And unfortunately, the use of ,shall' is not exclusive to formally legally binding documents, or the use of 'should' and 'may' to formally non-binding documents.
If a treaty, clearly per se a binding legal document under a formal analysis, uses the wording 'should' or 'may' instead of 'shall', 57 the result is still a legal obligation, yet in substance it contains more of an exhortation than a legal obligation -it seems rather convoluted to 'oblige' someone 'to be allowed' to undertake certain activities. However, ultimately there is no escaping from the question: is this, then, law or not? Under the formal approach it is, but since it is rather difficult to determine objectively for example the real level and sincerity of any 'effort' in this the provision of information undet the Registration Convention,67 State practice shows a wide disparity in the extent States have consideted it 'feasible and practicable' to register satellites in accordance with these provisions -or even apparently considered it not to be 'feasible and practicable' at all to register them. 68
Another notorious example concerns Resolution 41/65, where the key provision on 'non-discriminatory access' of a sensed State concerning data regarding its territory69 has been argued rather widely to have evolved into a rule of customary law -the reference in many leading national space laws and policies concerning the handling of remote sensing data being used as decisive evidence of State practice and opinio juris.?o However, upon closer view it appears that, whilst indeed referencing in most cases Principle XII of the resolution which is at issue here, the individual legislators and policy makers proceeded with giving that Principle their own, peculiar interpretation. In many cases, such interpretations still allow for 'discrimination' (a) between those who contributed to the satellite system generating the remote sensing data and those who did not, and (b) between non-commercial and commercial users (however defined); and/or (c) between those using the data for specific purposes (again, however defined).?] What, then, is the meaning or even value of customary legal status of the phrase 'non-discriminatory access' if one level down it turns out to be interpreted in widely different fashion?
Moreover, it should be reiterated that customary international law itself is not a clear-cut phenomenon either. Whereas a treaty becomes binding from one moment to the other -by its entry into force in general, or for a particular State upon its ratification or adherence -a customary rule of international law usually arises gradually, moving on a 'gliding' scale from 'no State practice and/ or opinio juris' to 'sufficient State practice and opinio juris' to be accepted as customary law by (a majority of) relevant States and legal experts. As a conse-quence, contrary to treaty law, it is almost never possible to pinpoint an exact moment when the rubycon between 'no customary law' and 'customary law' is crossed -rather, there is a 'soft' marsh of some width in between two 'hard' shores.
Therefore, in the discussion on 'soft law', too often it seems to be overlooked that 'law' not only represents a given status, a snapshot at a given moment of what is allowed and what is not, but also (certainly at the international level, which is also where space law largely originates) refers to a process of arriving at such a snapshot at any given time. In other words, there are different gradations of 'pregnancy', which after all starts from an infinitesimally small element to wind up with a full-blown living being -which then continues to grow old and transform itself throughout its life.
It is in the context of such processes that any concept of 'soft law' should best be analysed and discussed as to its value, in particular also in the area of space law where international treaties -the instruments most clearly transforming 'non-law' into 'hard law' from one moment to the other -are relatively rare. Customary international law, by contrast and by definition, is very much a gradual process, where 'non-law' only over time, subject to analysis, interpretation and in particular the accumulation of State practice and opinio juris, evolves into 'hard law'.
If that means that somewhere along the road, read when the resolution as a non-legally binding document starts to give rise to some consistent and relevant State practice and opinio juris but has not yet been labelled customary internationallaw so as to be accepted as binding law in substance, States start to feel comfortable and trusting, there would indeed be considerable benefit from 'soft law', whether in the context of customary international law or (interpretation of) treaty law -and indeed, thereby it plays an indispensable function in the development of a proper international space law framework. This is where Realpolitik should come into play with a view to furthering as best as possible the cause of space law in the context of the international community of space-faring and non-space-faring States. Here, 'the best' -aiming straight for a treaty, the most clear and coherent source of international space law -would often turn out to be the enemy of 'the good' -realising a process rather than an immediate result. That process would allow States, hesitant at the outset to commit to such clear-cut treaty obligations, to start out accepting merely political 'obligations' which are not yet fully elaborated and/or not legally binding, such as by way of an United Nations General Assembly resolution, to gradually lose their cold feet in getting acquainted with the way such obligations turn out to affect their interests (especially in the context of rapid new technical or political developments), to adjust as necessary domestic institutions, procedures and practices, to guide further international developments concerning those obligations following increased insight, and to start trusting that other States are doing the same. Ultimately, then, this should (hopefully) reach a level of maturity of understanding of the issues and of other States' interests which would allow for a really binding legal regime, coherent and feasible -probably more so than if a treaty had been forthwith concluded.
As a matter of fact, present-day space law has provided us with a very interesting example of this process -in the field of space debris and efforts to mitigate its generation and deleterious consequences. The process started on a completely non-legal level, with major space agencies in the context of the Inter-Agency else, reflects a willingness on the side of those States to impose extra burdens and costs on their own entities competing in the international arena, without any international law guaranteeing a level playing field -by requiring that all other States in the same position are doing the same. If, some years along the road, not only the space debris problem will have gained enough urgency in the perception of the key space-faring States but also the appropriate legal and other regulatory techniques will have been discovered or developed for States to feel certain about the sustainability and appropriateness of the balance between the various concerns at stake, it may well be that an international treaty on the issue ceases to be beyond reach.
A next candidate for a similar development might be the use of remote sensing data for disaster mitigation and management. Since 1999, a number of major space agencies agreed on a Charter on Space and Major Disasters 7 ) which essentially developed a loose institutional arrangement for States threatened or victimised by natural or man-made disasters to gain rapid access to free satellite data which might help them in averting or mitigating such disasters. Whilst the Charter does not provide any 'normal' legal obligations, and for example clearly disclaims any liability of the data provider in case of damage caused in the context of use of such data, it is clear that several issues, such as intellectual property rights regarding the data and national security issues, will repeatedly turn up and ultimately require legal solutions. Since at the same time the Charter has turned out to be hugely successful (with more than 300 invocations till the present day, from all over the world 76 ) a considerable interest might be developing within the international community to gradually transform this 'soft law' regime into a more clear-cut and legally binding regime -once the providers in particular have gained enough experience with the Charter's realities to feel confident regarding the obligations they would be willing to accept. In order to allow them to do that, however, the current Charter operations should not now be disregarded or put aside as merely constituting 'soft law' -whilst, of course, acting as if they were already providing for 'hard' law obligations would be counterproductive as well.
Thus, it is finally submitted that, while never losing sight of the benefits of a clear and coherent legal framework probably still best reflected through a treaty regime, in the arena of space activities there is considerable benefit from such mechanisms usually labelled 'soft law', whether in the context of customary internationallaw or of treaty law. Indeed, they may in a number of occasions have an indispensable function in the development of a proper international space law framework for such activities. Whether one should continue to call them 'soft law', ultimately is ofless relevance.
